I. INTRODUCTION
In the last few years, there has been a great deal of controversy relating to land use controls over big box retail development. Most of this recent controversy has been prompted by a city or county's action in processing applications by Wal-Mart in expanding its retail empire.
1 However, not all applications have come from Wal-Mart: there are other similar big box retail applicants, such as Costco, Target, K-Mart, and others. In addition to the normal land use issues-such as location, design, size, environmental impacts, and traffic issues-there are many other secondary issues. For example, the proposed big box retailer might not be paying an adequate wage, they might not offer affordable health insurance coverage, or the developer might not be concerned with the end of "Ma and Pa" type small store ownership in the region. Some of these issues were discussed recently in an appellate court case in California, Bakersfield Citizens for Local 
Control v. City of Bakersfield,
2 where the court held that a city must assess both individual and cumulative environmental impacts on two shopping centers, each of which included a Wal-Mart Super Center and were located 3.6 miles apart.
In 
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[Symposium their respective retail shopping centers located 3.6 miles apart in the City of Bakersfield, California. 3 Pursuant to state law, an Environmental Impact Report (EIR) was prepared for each project. 4 On February 12, 2003, the Bakersfield City Council certified both EIRs and, after a public hearing, approved both projects. 5 In March 2003, the Bakersfield Citizens for Local Control (BCLC) filed two CEQA actions challenging the sufficiency of the EIRs. While the suit was pending, construction began at both sites. The trial court decertified the EIRs, but left the project approvals intact.
6 Both BCLC and C&C partially appealed the judgment to the appellate court.
In ruling against the City, the Court of Appeals reversed and remanded.
7 Before rendering its opinion, the court said "it [was] necessary to explicitly reject certain philosophical and sociological beliefs that some of the parties had vigorously expressed. 
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Regulating Big Box Stores 33 and had strictly adhered to the accepted principle that the judicial system ha[d] a narrow role in land use battles that were fought through CEQA actions." 14 The court said that "[t]he only role in reviewing an EIR was to ensure that the public and responsible officials were adequately informed of the environmental consequences of their decisions before they [were] made." 15 In this situation, the court was absolutely correct. It should only look at whether the city of Bakersfield complied with the law. However, if the city had definitive, mandatory criteria in its general plan as to the placement and regulation of big box-related development, including impacts of secondary effects, and the city had not complied with those in its approval process, then a citizens group might be successful in court to have the approvals overturned.
16
This controversy has spread nationwide; in Vermont, California, and elsewhere, much publicity has been given to this subject. As 24 and (4) "the board could properly require Wal-Mart to produce additional evidence demonstrating its plan to reduce or eliminate the burden" on regional education services.
25 Therefore, the court rejected Wal-Mart's application for the permit.
The big box controversy in California was highlighted in an article noting that many California cities and counties of all sizes adopted regulations limiting development by big box stores. 26 The article discussed the land use and social concerns that arise when such applications are processed. It further discussed that "big boxes and even Wal-Mart supercenters are not meeting resistance everywhere in the state. 27 WalMart's first California supercenters are scheduled to open this spring in La Quinta and Palm Springs."
28 That article, in also noting that "Wal-Mart projects have sparked controversy from Vermont to California," discussed the recent processing and approval of a Wal-Mart supercenter in New Orleans. 29 The regulation of big box developments, like the regulation and control of all types of development, is based on the proper exercise of a city's or county's police power.
II. POLICE POWER
A. In General
The legal basis for all land use regulation is the police power of the city 30 to protect the public health, safety, and welfare of its residents. 31 A land use regulation lies within the police power if it is reasonably related to The concept of the public welfare is broad and inclusive. . . The values it represents are spiritual as well as physical, aesthetic as well as monetary. It is within the power of the legislature to determine that the community should be beautiful as well as healthy, spacious as well as clean, well balanced as well as carefully patrolled.
33
Regulations are sustained under current complex conditions that at one time might have been condemned as arbitrary and unreasonable. 34 In the 1970s, Justice Douglas, speaking for the United States Supreme Court, upheld a village's zoning ordinance relating to land use restrictions on single-family dwelling units. 35 His opinion identified the interests that supported the village's exercise of its police power at the time:
A quiet place where yards are wide, people few, and motor vehicles restricted are legitimate guidelines in a land use project addressed to family needs. This goal is a permissible one within Berman v. Parker. . . The police power is not confined to elimination of filth, stench, and unhealthy places; it is ample to lay out zones where family values, youth values, and the blessings of quiet seclusion and clean air make the area a sanctuary for people. 36 Today, many cities face different needs and interests than those identified in Village of Belle Terre. Cities face concepts of "smart growth," "sustainable growth," "new urbanism," and "stopping sprawl." In addition, they are at times confronted with big box retail uses. Local regulations addressing those concepts are as proper an exercise of a city's police power as were those in Village of Belle Terre, due to the elasticity of that power.
B. California
37
California courts recognize the above-cited U.S. Supreme Court statements as "a correct description of the authority of a state or city to 32 Land use regulations are a manifestation of the local police powers conferred by the California Constitution, not an exercise of authority delegated by statute. 41 For example, state zoning laws pertaining to the adoption of local zoning regulations are not intended as specific grants of authority, but as minimum standards to be observed in local zoning practices. Likewise, the California Supreme Court has held that: "a city's or county's power to control its own land use decisions derives from [its] inherent police power, not from the delegation of authority by the state."
42
In exercising its police power, a city must act within all applicable statutory provisions so there will be no "conflict with general laws."
43 The city's actions must also meet constitutional principles of due process: they must be reasonable, nondiscriminatory, and not arbitrary or capricious.
44
The police power is an elastic power. It allows cities to tailor regulations to suit the interests and needs of a "modern, enlightened and progressive community," even as those interests and needs change. 45 
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46
The United States Supreme Court has cited to aesthetics in supporting land use regulations. In upholding a local ordinance prohibiting the posting of signs on public property, the Court stated that aesthetic concerns are substantial governmental interests properly addressed under a city's police power. 47 Similarly, in upholding New York City's Landmark Preservation Law, the Court approved the city's use of its police power to enhance the quality of life by preserving "desirable aesthetic features of a city." 48 Courts have also held that regulations affecting economic interests in real property are an appropriate exercise of the police power. 49 Protection of a city's "character" and "stability" has served to justify a city's invocation of its police power. In Ewing v. City of Carmel-by-theSea, homeowners challenged the constitutionality of the city's zoning ordinance prohibiting transient commercial use of residential property for remuneration for less than 30 consecutive days (basically renting your residence for less than 30 days). 50 The homeowners claimed the ordinance amounted to a taking, was void as being arbitrary and vague, and violated their right of privacy. 51 In ruling for the city, the appellate court held that the ordinance was a proper exercise of the city's land use authority under its police power "to enhance and maintain the residential character of the city." 52 The court stated that this is a wholly proper purpose of zoning:
It stands to reason that the 'residential character' of a neighborhood is threatened when a significant number of homes-at least 12 percent in this case, according to the recordare occupied not by permanent residents but by a stream of tenants staying a weekend, a week, or even 29 days . . .
[Transient] rentals undoubtedly affect the essential character of a neighborhood and the stability of a community. Short-term tenants have little interest in public agencies or in the welfare of the citizenry. In holding that the ordinance was related to a legitimate governmental goal, the Court continued:
Blessed with unparalleled geography, climate, beauty, and charm, Carmel naturally attracts numerous short-term visitors. Again, it stands to reason that Carmel would wish to preserve an enclave of single-family homes as the heart and soul of the city. We believe that this reason alone is 'sufficiently cogent to preclude us from saying, as it must be said before the ordinance can be declared unconstitutional, that such provisions are clearly arbitrary and unreasonable, having no substantial relation to the public health, safety, morals or general welfare.' 54 A city's concern about appearances of a project is also properly a part of the police power. The leading case on this issue is Novi v. City of Pacifica, where the court held that a city's land use ordinance, which precluded uses that were detrimental to the "general welfare" as well as developments that were "monotonous" in design and external appearance, was not unconstitutionally vague-either facially or as applied-and upheld the city's denial of the project. 55 Novi was a developer who sought to construct a forty-eight unit condominium project. 56 The project was turned down because it would have violated the city's anti-monotony ordinance.
57
Novi argued that the city's ordinance lacked objective criteria for reviewing the element of monotony, and that such criteria are required for aesthetic land use regulations. 58 However, the Court disagreed, stating:
[ 
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The Court then proceeded to apply this California rule to the Pacifica city council's anti-monotony ordinance:
Here, subdivision (g) of section 9-4.3204 requires 'variety in the design of the structure and grounds to avoid monotony in the external appearance.' The legislative intent is obvious: The Pacifica city council wishes to avoid 'ticky-tacky' development of the sort described by songwriter Malvina Reynolds in the song, 'Little Boxes.' No further objective criteria are required, just as none are required under the general welfare ordinance. Subdivision (g) is sufficiently specific under the California rule permitting local legislative bodies to adopt ordinances delegating broad discretionary power to administrative bodies.
60
Similarly, another appellate court, relying on Novi, held that a view protection ordinance was not unconstitutionally vague, and that such an ordinance supported denial of a building permit.
61
In Guinnane v. San Francisco Planning Commission, the Court provided support for a city's concerns regarding neighborhood aesthetics.
62
Guinnane sought "a building permit to construct a four-story, 6,000 squarefoot house with five bedrooms, five baths, and parking for two cars." 63 The planning commission rejected Guinnane's application during design review because the proposed building was too massive and thus "not in character" with the neighborhood. 64 The board of permit appeals also denied the permit.
65
The court upheld the city's action. It stated that the planning commission and the appeals board had the authority to exercise discretion in deciding whether to issue the permit. 66 The court noted that such a review is not limited to "a determination [of] Such concern for neighborhood aesthetics has long been justified as a legitimate governmental objective. Sufficient evidence existed in this case to uphold the commission's finding that the proposed house would increase traffic, cause parking problems, and have a negative effect on the neighborhood. 69 Similarly, in Saad v. City of Berkeley, the court upheld the City of Berkeley's denial of a use permit for a three-story home in a single-family zone because it would impair the view of neighboring property owners and have a towering effect. 70 Another court clarified that a city can regulate tree growth for aesthetic reasons alone. 71 In Kucera v. Lizza, the court upheld the Town of Tiburon's land use ordinance preserving access to views and sunlight by regulating obstructing trees and tree growth as a valid exercise of police power. 72 Judicial review of a city's exercise of its police power is closely circumscribed. The California Supreme Court established the following rule:
It is a well settled rule that determination of the necessity and form of regulations enacted pursuant to the police power 'is primarily a legislative and not a judicial function, and is to be tested in the courts not by what the judges individually or collectively may think of the wisdom or necessity of a particular regulation, but solely by the answer to the question is there any reasonable basis in fact to support the legislative determination of the regulation's wisdom and necessity?' 73 Predictably, this test has resulted in substantial deference by courts reviewing cities' decisions to exercise the police power. 74 Indeed, so long as "it is fairly debatable that the restriction in fact bears a reasonable relation to the general welfare," a land use regulation should withstand constitutional attack. 75 As can be seen from the above examples, cities, especially in California, have the upper hand in adopting land use regulations and
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Regulating Big Box Stores 41 processing land use applications in their jurisdictions to deal with all types of situations. Cities must properly exercise their police power, without infringing upon the Fifth Amendment, Equal Protection, or the Due Process clauses of the United States Constitution. These situations include the issue of whether big box development is appropriate in a city's jurisdiction. In implementing its police power, a city is further guided by the use of the general plan-as discussed in the next section.
III. USE OF THE GENERAL PLAN 76
In the United States, more and more cities and counties are using the general plan to implement this land use planning process. Although practice varies from state to state, many cities view the general plan as the "constitution" for development within that jurisdiction. Therefore, all subsequent land use decisions must be consistent with a vision for growth and development as reflected in the plan.
A. California
The general plan has been declared by the California Supreme Court as the single most important document; the "constitution for all future development." 77 Since the general plan is the "constitution for all future development," any decision of a city affecting land use, development, and public works projects must be consistent with the general plan. 78 Under Government Code Section 65860(a), for example, a zoning ordinance is consistent with such plans only if: the city has officially adopted such a plan; and the various land uses authorized by the zoning ordinance are compatible with the objectives, policies, general uses, and programs specified in such a plan. 79 In Lesher Communications Inc. v. City of Walnut Creek, the California Supreme Court struck down a growth management initiative that conflicted with the City of Walnut Creek's general plan. 80 Lesher thus marked the first occasion where the court squarely addressed the general plan's position
Vermont Journal of Environmental Law
[Symposium in the planning hierarchy, and especially its interplay with the initiative process.
81
Lesher arose from a challenge to Measure H, a traffic-based growth management initiative adopted by Walnut Creek voters in 1985. The trial court had determined that Measure H was not a general plan amendment, but rather a zoning ordinance or other land use regulation. 82 As a mere regulation, Measure H was required to be consistent with the city's general plan. 83 Because it was not consistent, the trial court declared it invalid.
84
This holding was overturned on appeal. 85 The Court of Appeals agreed that Measure H was inconsistent with the city's general plan, but interpreted it as a general plan amendment in order to give the greatest possible protection to the initiative process.
86
The California Supreme Court rejected this interpretation and struck down the initiative, thereby upholding the trial court's decision. 87 The California Supreme Court began its decision by emphasizing that all laws are subject to the same constitutional and statutory limitations and rules of construction, whether enacted by the local legislative body or the electorate. 88 Focusing on the absence of any ballot materials that labeled Measure H a general plan amendment, as well as the detailed scope and self-executing nature of its text (resembling a zoning ordinance), the court ruled that Measure H was a land use regulation subordinate to the city's general plan and therefore invalid under the consistency doctrine.
89 "The tail does not wag the dog," pronounced the court. 90 Therefore, under Lesher, any subordinate land use action-such as a zoning ordinance, tentative map, or development agreement-that is not consistent with a city's current and legally adequate general plan is "invalid at the time it is passed."
91
The court's only task is to "determine the existence of the conflict." 92 Further, it does not matter how the conflict arises. If a conflict is present, under state law, the action is void. 
B. Other States
Nearly all states require that zoning, and at times other related land use actions, take place "in accordance with" some sort of comprehensive or master plan. 96 The states vary, however, in the use of the general plan as a significant or decisive factor in evaluating land use regulations or decisions; although over time there has been a slow and incremental increase nationwide in the quasi-constitutional status of the general plan. 97 As labeled by one of the nation's leading commentators on the general plan, the states currently fall into three major categories in terms of the role of the comprehensive plan in the land use regulatory process. 98 The first category, the "unitary view," probably reflects the majority of the states. 99 In this category, the general plan is accorded no special significance, meaning there is no requirement that local governments prepare a plan that is separate from the zoning regulation. Examples of states falling into this category with recent judicial decisions upholding the "unitary view" are Arkansas, Connecticut, Illinois, New York and Massachusetts. 100 States in the second category, termed the "planning factor," give some
